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Conpl ai nant
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V.

GREGCRY G GORAK
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge Ji my Cof fman at the
conclusion of a hearing held in this case on August 3, 1992.' In
that decision the |law judge affirmed an order suspendi ng
respondent’'s airline transport pilot certificate for 60 days

based on allegations that, as pilot-in-command of a passenger-

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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carrying flight operated under Part 135, he took off from General
Mtchell Airport, MI|waukee, Wsconsin, when the runway visual
range (RVR) was | ess than that prescribed in the conpany's
operations specifications, in violation of 14 C.F. R 88 135.5,
135.225(g), and 91.13(a).? For the reasons discussed bel ow, we
deny respondent's appeal and affirmthe initial decision.

Because respondent admtted the factual allegations of the
conplaint, and the violations of section 135.5 and 135. 225(g),
only the 91.13(a) charge and the appropriateness of the 60-day

suspension are at issue.

2 Section 135.5 provides, in pertinent part:

8 135.5 Certificate and operations specifications required.

No person may operate an aircraft under this part wthout,
or in violation of, an air taxi/commercial operator (ATCO
operating certificate and appropriate operations
specifications issued under this part,

* *

*

Section 135.225(g) provides, in pertinent part:
8§ 135.225 |FR Takeoff, approach and | andi ng m ni nmuns.

(g) Except as provided in paragraph (h) of this section,
if takeoff mninmuns are not prescribed in part 97 of this
chapter for the takeoff airport, no pilot may take off an
aircraft under | FR when the weat her conditions reported by
[ an approved weat her reporting facility] . . . are less than
that prescribed in part 91 of this chapter or in the
certificate holder's operations specifications.

Section 91.13(a) provides:
8§ 91.13 Careless or reckl ess operation.
(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a carel ess

or reckless manner so as to endanger the life or property of
anot her .
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At the tinme of this incident, respondent was enpl oyed by
Scott Aviation, Inc. According to that conpany's operations
specifications, the takeoff visibility mninmuns for reciprocating
aircraft, such as the Cessna 421 piloted by respondent in this
i ncident, could be no |less than Category | |anding m ni nuns, or
1800 feet RVR. It is undisputed that respondent took off when
the reported RVR was 1200 feet. Despite having succesfully
under gone frequent conpany testing and training regarding the
conpany's RVR departure standards, respondent naintains that he
sinply did not know, or forgot, that the applicable RVR was 1800
feet. It was the opinion of both Scott Aviation's Director of
Operations, and the FAA investigating inspector in this case,
that -- considering the poor performance capability of this

aircraft,?

and the | ack of safeguards necessary for a | ow

visibility landing* -- if respondent had experienced engine

trouble at or directly after his takeoff, he could not have

| anded safely at that airport or continued safely to another

airport on a single engine. (Tr. 22-3, 36, 35, 51, 63-4.)
The | aw j udge concl uded that respondent's operation was

carel ess:

[T]he rules are there for a very specific reason. . . . if

® The aircraft's performance capability was further degraded
by the hum d weat her conditions, and the near-mnmaxi mnum gross
wei ght of the aircraft at takeoff.

* I nspector Krueger indicated that a lowvisibility takeoff
or | anding woul d not be safe w thout safeguards such as
appropriate lowvisibility training, a two-pilot crew, and
established procedures for such a takeoff. (Tr. 63-4.)
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you have an RVR that's less than your landing RVR, . . . any
pilot places hinself in a very precarious situation, because
if you. . . rotate and take-of f, and you have | ess

t han | andi ng m ni muns, you' ve got a real situation if you

| ose and [sic] engine. You're instantly in the clouds, and
you have no place to go. You've either got to declare an
energency, and try to seek an alternate, or you're really in
a quandary . . . [e]specially in an aircraft, and | don't
want to be too unkind to a [Cessna] 421, but it has |ess

t han desirable single engine capabilities.

(Tr. 127.)
We agree that the record in this case supports a finding of
at least a residual violation of section 91.13(a).” W held as

much in Adm nistrator v. Erickson and Nehez, NTSB Order No. EA-

3869 (1993), a case involving substantially simlar facts. In
that case we found that "[r]espondents' operation of a passenger-
carrying aircraft, on takeoff, froma runway where visibility was
bel ow RVR m ni muns, and while other aircraft were operating in
the airport area . . . anply supports a residual finding of a
viol ation of FAR section 91.9 [the predecessor to section
91.13(a)] here. The potential for endangernent was not
"hypothetical' . . . and the fortuitous circunstance that no one
was actually harmed by [respondents'] carel essness does not nean
that they had not jeopardized their passengers' safety wthin the

meani ng of the regulation.” Id. at 5.

> Aresidual violation is one which flows solely froma
respondent’'s viol ation of another, independent, regulation. W
have held that the finding of a violation of an operati onal
provi sion of the Federal Aviation Regulations, wthout nore, is
sufficient to support a finding of a "residual"” or "derivative"
8 91.9 [now § 91.13(a)] violation. Admnistrator v. Pritchett,
NTSB Order No. EA-3271 at 8 (1991); Adm nistrator v. Thonpson,
NTSB Order No. EA-3247 at 5, n. 7 (1991).
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We al so concur with the | aw judge's conclusion that a 60-day
suspension is an appropriate sanction for the violations in this
case. Respondent has cited no contrary precedent, and no
mtigating factors. W note also that respondent's enforcenent
hi story contains a prior violation of section 91.9, as a result
of his having left an aircraft unattended with its engine

running. (Tr. 65, 98-9.)

ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is denied;
2. The initial decision is affirmed inits entirety; and
3. The 60-day suspension of respondent's pilot certificate
shall comrence 30 days after the service of this opinion and

order.©

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.

® For the purpose of this opinion and order, respondent mnust
physically surrender his certificate to an appropriate
representative of the FAA pursuant to FAR § 61.19(f).



